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REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 49 OF 2017 

JOHN MUNEENI MAKAU………………………….…………………COMPLAINANT 

-VERSUS- 

WIPER DEMOCRATIC MOVEMENT-KENYA……………..……..1ST RESPONDENT 

WIPER DEMOCRATIC MOVEMENT-KENYA  

NATIONAL APPEALS TRIBUNAL ………………………………….2ND RESPONDENT 

PAUL MUSYIMI NZENGU……….……………….………………….3RD RESPONDENT 

JUDGMENT 

Complainant’s case 

1. The Complainant filed a statement of claim on 3rd May 2017 arising out of 

a nomination exercise conducted on or about 24th April 2017 by the 1st 

Respondent in Mwingi North Constituency. The Complainant, an aspirant 

for the said position of Member of National Assembly, was aggrieved by 

the manner in which the exercise was conducted in what he terms as 

irregular and/or illegal as per paragraph 7 of the statement of claim. He 

particularizes the incidences of irregularity and/or illegality to have been 

in contravention of the Constitution, the Elections Act, the Political Parties 

Act, the 1st Respondent’s Constitution and the amended Party Election 

and Nomination Rules.  

2. He contends that there were irregularities in the manner in which the 

election officials were appointed by candidates, voting materials 
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transported by candidates, delay in dispatch of voting materials, skewed 

ballot papers / voting materials, lack of voting in some wards and polling 

stations, stuffing of ballot papers into ballot boxes, double voting, use of 

an irregular register, voter bribery and campaigns on polling day and 

creation of illegal polling centres. The Complainant also lists the provisions 

of the 1st Respondent’s Nomination Rules 7.1, 7.1.2(a) and (c), 7.2.1, 

15.8,23.7, 30(iii) and 43. The Complainant also filed a supporting affidavit 

on 3rd May 2017 and a supplementary affidavit on 4th May 2017. He also 

filed submissions on 6th May 2017.  

3. The Complainant appealed to the 2nd Respondent on 26th April 2017 and 

appeared before it on 28th April 2017. As averred in paragraph 8 of the 

statement of claim, the Complainant called the 2nd Respondent where he 

found out that his appeal was unsuccessful and a determination had 

been made resulting in the award of a Notification of Elections Result 

issued to the 3rd Respondent.  

 

The 1st Respondent’s case 

4. The 1st Respondent filed a replying affidavit sworn by its Executive Director, 

Dr. Jared Maaka Sosi and filed on 6th May 2017. He avers in paragraph 7 

that the nomination exercise was free and fair with the 3rd Respondent 

declared winner with 13,068 votes against the Complainant’s votes of 4,604 

behind Mwangangi who had 7,648 votes. He disputes the irregularities 

asserted by the Claimant and that the will of the people in the constituency 

who participated in the constituency should be respected. The 1st 

Respondent makes reference to Complaint No.43 of 2017 relating to Mwingi 

Central Constituency.  

 

The 3rd Respondent’s case 
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5. The 3rd Respondent opposed the claim and took the position that he 

allegations made by the Claimant were not proved. Referring to rule 3 of 

the 1st respondent nomination rules, counsel for the 3rd respondent 

submitted that a voter means any person who is validly registered and in 

possession of the 1st respondent’s membership cards or membership cards 

of any cards of any of the founding constituent parties, identity cards and a 

registered voter card under the laws of Kenya. In the premises, there is a 

possibility that the people who participated in the nomination exercise were 

more than those in the Claimant’s register.   

ISSUES FOR DETERMINATION 

6. Having considered the record and submissions of counsel, the Tribunal 

frames the following issues for determination: 

a) Whether or not the 1st Respondent complied with the party constitution 

and nomination rules in conducting the nomination exercise; 

b) Whether the nomination exercise conducted was irregular and if so, the 

consequences thereon; 

c) What reliefs, if any, should be granted? 

  

a) Whether the 1st Respondent complied with the party constitution in the 

conduct of the nomination. 

7. We have considered the party constitution and in particular rules 7.1,7.1.2 

(a) and (c),15.8,23.7,30(iii) and 43 as set out in paragraph 4 of his 

Supporting Affidavit. The Claimant annexed the applicable party rules to 

his supporting affidavit and we have perused them. Serious allegations 

were made on the breach of the above provisions. However, most of the 

allegations pointed out above were not supported by tangible evidence. 

The Tribunal is not well placed to make any inquisition beyond what is 

presented by the Claimant bearing in mind the evidentiary burden of 

proof. For instance, there is no evidence that the 3rd Respondent 
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appointed the presiding and returning officers as alleged by the Claimant 

in paragraph 4(i) of his supporting affidavit. The allegation of over voting 

and double voting is equally unsupported as the excerpt from the register 

annexed by the Claimant to his supporting affidavit is inconclusive. As 

pointed out, the register offered by the Claimant is inconclusive 

particularly in light of Rule 3 of the Party Election Nomination Rules as 

pointed out by the counsel for the 3rd Respondent. 

8. Similarly, the creation of new polling stations is unsupported as we had no 

reference to determine the designated polling stations against the new 

ones. The other allegations relating to voter bribery and campaigns on 

voting day are beyond the scope of the Tribunal as they are within the 

sphere of The Election Offences Act and the Claimant’s redress in that 

respect lies elsewhere.  

9. As regards compliance with rule 30 iii of the 1st Respondent’s Nomination 

Rules, the Tribunal has already expressed itself in Complaint No.43 of 2017 

Eric Kyalo Mutua v WDM- K & Another on inter alia that failure to serialise 

the ballot papers on the front was in contravention of the Nomination 

Rules. We also expressed ourselves in Complaint No.43 of 2017 that there 

was no requirement that the names of the contestants in the ballot paper 

ought to appear in alphabetical order as argued by the Complainant. 

10. Having said so, the question the Tribunal has grappled with is the effect of 

such a contravention considering that it is the only contravention that has 

been proved to our satisfaction. The 1st Respondent urges us to consider this 

anomaly in the greater interest of the party considering that all its 

nomination exercise within the constituency was conducted with the same 

ballot papers and its outcome is uncontested. The 3rd Respondent argued 

that no prejudice occurred to the Claimant who was in any event came 

third in the nomination exercise. The Tribunal appreciates that the 
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nomination exercise, just like all elections is bound to experience some flaws 

that do not substantially affect the outcome of the results.  

11. This position is different from what we held in Complaint No.43 of 2017 where 

it was proved to our satisfaction that the irregularities and violations of the 

party constitution was widespread. Needless to say, all cases are 

considered on their own merit independent of the other even if the facts 

were similar. The Claimant has not in our view persuaded us in this respect. 

 

b) Whether the nomination exercise conducted was irregular and if so, the 

consequences thereon; 

12. As already pointed out, the Complainant pleaded instances of 

irregularities. The incidences were however not in our view proved to the 

requisite evidentiary burden. A nomination exercise was conducted and 

results issued in which the Complainant came third. This is an expression of 

the will of the 1st Respondent through its members who participated in the 

exercise. It was not proved that nominations did not occur in most places 

in Tharaka Ward as alleged in paragr of aph 4(v) of the supporting 

affidavit and in particular the impact on the results. The Complainant 

resorted to IDRM and his appeal was dismissed as confirmed in paragraph 

5 of his supporting affidavit, the manner of communication 

notwithstanding. The issues raised in the complaint before us were subject 

of the unsuccessful appeal before the 2nd Respondent.  

 

c) What reliefs, if any should be granted 

13. In view of the foregoing, this Tribunal concludes that the Complaint has no 

merit and the same is dismissed. In order to promote political party unity, 

each party to meet its costs. 

Dated at NAIROBI this 7th      DAY of          MAY       2017 
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1. M. O. Lwanga (Presiding Member) …………………………………. 

2. Desma Nungo (Member) ….………………………………………….. 

3. Paul Ngotho (Member)…… …………………………………………… 

4. Dr. Adelaide Mbithi (Member) ………………………….………….. 

 


